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AHHOTAIIUA

BBeaenne. CamMOCTOSATENBPHOCTh HECOBEPIICHHOJETHErO IIAIIMEHTAa B IPUHATHH
COOCTBEHHOTO PEIICHUS — 3TO ITHUSCKHUH MPUHIIHIT, KOTOPBIA ObLT HHTEPIIPETHPOBAH
B MpaBoByI0 koHIenuuiw cornacus (cratbst 3 (1) KonBeHuun o mpaBax peOeHKa).
KonBenmus o mpaBax peOCSHKa W MPUHITUIT HAWIYUIIETO OOCCTICUCHHS] MHTEPECOB,
KOJIU(PUIIMPOBAHHBINA, B YACTHOCTH, B CTaThe 3, UTPAlOT Bce Oosiee BaXKHYIO pOJb B
MIPUHSATUU PEIICHUH, CBSI3aHHBIX C coryiacueM (0TKa3oM) Ha JieueHue. B 3ToM cratbe
OCHOBHO€ BHHMMAaHHE YJEJICHO TOMY, MMEIOT JIM JETH MPaBo, MOJNAJAONINE O]
MpaBoByl0 KoHuenmuio cornacus (cratbs 3 (1) KonBennuu o mpaBax peOeHKa),
naBaTh corjlacue Ha ux JyeueHue. Llesb uccienoBaHMsi - BHECTH HOPHUIMYECKYIO
SCHOCTh B BONPOC O COTJIACMU Ha MEIUIIMHCKOE BMEIIATENIbCTBO MaIlMEHTaMH,
KOTOpbIE BCE €IIe SBIAIOTCS JETbMHU M Haxomarcs Toj 3anmToil KoHBeHIMH O
nmpaBax peOeHka. Martepuaabl W MeToAbl. s 1enu 5TON CTaTbu aBTOP
MCTIOJIb30BaJl FOPUINIECKHUH MOIXO0/, BKIIIOUYAIONIUI TOJIKOBAaHHE 3aKOHOB, CCHUTKH Ha
paspelieHHbIe Jlela M CpPaBHUTENbHOE MIPABOBOE WCCIEIOBAHHE C JPYTHUMH
COOTBETCTBYIOIIMMHU FOPUCAUKIMAMHU. Pe3yabrarbl. Takum o00pa3oM, mO3BOISA
poauTensiM (a HE BpadyaM WIM TOCYJapCTBY) JejiaTh 3TOT BBIOOp B 001acTu
3paBOOXpPAHEHUS,, KOCBEHHO OIpPEACISAETCS TEPBOCTENECHHAsS pOJib, KOTOPYIO
POIUTENN UTPAIOT B JKU3HHU CBOUX JETEH, a TaKXKe TO, YTO MOCIEACTBUS OOJIC3HH U
JieYeHUs] B HauOOJIbIIIEH CTENEeHU JioKarcs Ha poauteneil. Oocy:xnenue. B CIIA
HenaBHui orpoc MSNBC, B kotopom mnpunsuin ydactue noytu 80 000 uenosex,
nokazay, 4To 55% pecrnoHACHTOB TMOJICPKUBAIOT MHEHHUE O TOM, YTO CEMbIM
JOJKHO OBITh TIO3BOJICHO, NMPUHUMATh COOCTBEHHBIC PEIICHHS BO BCEX AaCIEKTaX
MEIUITMHCKOTO 00ciyxuBaHusa. BbiBoabl. B 3akmtoueHue ciemayeT ckaszaTh, 4TO
OYEBHJIHO, YTO CYIIECTBYET IMPABOBas HEOIMPEACICHHOCTh W JBYCMBICICHHOCTh B
OTHOIIICHWH BO3pacTa COTIacus Ha MEAUIIMHCKOE JICUCHUE.

KiroueBblie cji0Ba: IeTH, HAWTYYIIINE HHTEPECHI, 3[PAaBOOXPAHEHHE
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Abstract

Introduction. A minor patient’s autonomy to make his own decision is an ethical
principle that has been interpreted into the legal concept of consent (Article 3 (1)
Convention on the Rights of the Child). The Convention on the Rights of the Child,
and the best interests principle codified in Article 3 in particular, is playing an
increasingly significant role in decisions involving the consent (refusal) for treatment.
In this article the focus will be on whether children governed by the legal concept of
consent (Article 3 (1) Convention on the Rights of the Child) - have the right to give
consent to their medical treatment. The aim of the study — to give legal clarity to the
issue of consent involving patients on the treatment who are still children and taken
under the protective wings of the Convention on the Rights of the Child. Material
and methods. for the purpose of this article, the author have adopted a legal
approach, including interpretation of laws, references to resolved cases and
comparative legal study with other relevant jurisdictions. Results. Therefore,
allowing parents (rather than physicians or the state) to make these healthcare
choices, implicitly acknowledges the primary role that parents have in the lives of
their children, and also that the consequences of illness and treatment fall most
heavily upon parents. Discussions. In the US, a recent MSNBC, poll of almost
80,000 people identified that 55% of respondents endorsed the view that families
should be allowed to make their own decisions in every aspect of medical care.
Conclusions. In conclusion it should be said that it is clear that there is a legal
uncertainty and ambiguity regarding the age of consent to medical treatment.
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INTRODUCTION

The principle of «the best interest of the child» is implemented in Article 3 (1)
Convention on the Rights of the Child (hereinafter CRC), which provides that «in all
actions concerning children, whether undertaken by public or private social welfare
institutions, court of law, administrative authorities or legislative bodies, the best
interests of the child shall be a primary consideration» [1]. The principle as a
substantive right obliges states to consider the best interest of a child, take it as a
primary consideration when different interests are considered and that the right is
implemented whenever a decision is affecting a child. However, during the debate on
the wording of the CRC it was noted by a delegate that the phrase «best interests»
was inherently subjective and that its interpretation would inevitably be left to the
judgment of the person, institution or organization applying it.

The aim of the study - in order to give legal clarity to the issue of consent
involving patients on the treatment who are still children and taken under the
protective wings of the Convention on the Rights of the Child.

MATERIAL AND METHODS
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For the purpose of this article, the author have adopted a legal approach,
including interpretation of laws, references to resolved cases and comparative legal
study with other relevant jurisdictions. The literary base of the study consisted of
literary sources: Melissa Kang and Jane Sanders Medico-Legal Issues [2]; a thesis
submitted to The University of Manchester for the degree of PhD in Bioethics and
Medical Jurisprudence in the Faculty of Humanities Barry Lyons «Who Is Silent
Gives Consent»: Power And Medical Decision-Making For Children [3]; etc.

RESULTS

The International Convention on the Right of a Child (art. 1) defines «child»
as: Every human being below the age of eighteen years unless, under the law
applicable to the child, majority is attained earlier. Most countries in this world have
differing systems pertaining to child patients. This is evident from the law applicable
in each country. Section 6 of the Consent to Medical Treatment and Palliative Care
Act 1995 (SA) provides: «A person of or over 16-years-of-age may make decisions
about his or her own medical treatment as validly and effectively as an adult» [2]. In
Scotland, the rights of people under the age of 16 to consent to treatment are
governed by the Age of Legal Capacity (Scotland) Act 1991. This states quite clearly
that a competent person under the age of 16 can consent on their own behalf to
medical treatment, providing they are capable of understanding the nature and
consequences of the treatment. Under the English Family Law Reform Act 1969,
rights are given to children who are 16 to 17 years old to give their own consent to
medical treatment. In Russia (from 01.08.2022) children do not have the right to give
written consent (refusal) to treatment before the age of 18. (Article 20. The federal
law. «On the basics of protecting the health of citizens in the Russian Federationy,
2011). Based on this Age of Majority Act 1971 children below the age of 18 years are
deemed to be incapable to give consent to medical treatment. The power to give
consent lies on their parents as their legal guardian (Section 4 of the Age of Majority
Act 1971/Malay: Akta Umur Dewasa 1971). The bar for independent treatment
refusal (consent) thus in some countries seems to be set at 18 years of age. This raises
the question as to whether this is fair.

There are a number of occasions when parents will be asked to consider
healthcare options that will affect their child: they can «consent» to a procedure
offered to them by medical staff, in doing so they sometimes may have to choose one
option from a menu of proposed possibilities. They can refuse to «consent». They
may request that a particular procedure be carried out. Therefore, allowing parents
(rather than physicians or the state) to make these healthcare choices, implicitly
acknowledges the primary role that parents have in the lives of their children, and
also that the consequences of illness and treatment fall most heavily upon parents.
Given that the parental authority of these decisions is legitimate, is there an objective
limit to the risks or harms that a child might have to endure as a consequence of
parental medical decision-making?

DISCUSSION

In the US, a recent MSNBC («Should parents be allowed to refuse cancer
treatments for their sick children»?), poll of almost 80,000 people identified that 55%
of respondents endorsed the view that «families should be allowed to make their own
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decisions in every aspect of medical care». The poll was based on a widely-reported
real case where parents made a decision to refuse chemotherapy for their 13 year-old
child with Hodgkins Lymphoma, treatable form of cancer [3]. Breen contends that, if
the principle were to work, then the ‘best interests’ of the child should always prevail
over those of parents or society. Lord Brandon stated that treatment of incapacitated
individuals could only lawfully proceed if the operation or other treatment concerned
Is in the best interests of such patients. The operation or other treatment will be in
their best interests if, but only if, it is carried out in order either to save their lives, or
to ensure improvement or prevent deterioration in their physical or mental health.
Barry Lyons stated that the best interests concept has some utility. It reminds us that
children have interests as individuals that must be considered in any decision-making
process. The issue is not whether it is a good thing to advance a child’s interests, but
rather that where incompetent children are concerned, we cannot sufficiently identify
what those interests are. Karl Barth, held that the idea that acts can be performed on
children because «it is for their own good» seems widespread, and is particularly
prominent in justifying the use of corporal punishment. The British Medical
Association has held, that parents should be entitled to make choices about how best
to promote their children’s interests, and it is for society to decide what limits should
be imposed on parental choices [4].

CONCLUSIONS

In conclusion it should be said that it is clear that there is a legal uncertainty
and ambiguity regarding the age of consent to medical treatment.

Consent can only be given by a child patient if it does not involve a life or
death situation or an irreversible procedure such as organ transplantation. In such
situation parental consent should and will be, resorted to.

A child patient is allowed to give his/her own consent to treatment but this
right must of course come with a proviso. Children of that specified age bracket must
be presumed competent unless found to be the opposite by a psychiatric.

The courts have still tended to endorse the position advanced by the medical
profession rather than parents. The nub of this is that parents are invested with the
power to affect their children’s lives in many ways, but the state has the capacity to
limit, or even remove this power in particular situations.
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AHHOTALUSA

BBenenne. CoBpeMeHHasi CUCTEMA 3IPAaBOOXPAHEHUS, B YCIOBUAX PACIIPOCTPAHEHHUS
HOBOM KOPOHABUPYCHOM MH(MEKIHUM TOoABEpraeTcss HU(PPOBU3AIMU BCE B OOJIbILIEM
KOJIMYECTBE HAIpaBJICHUM. DT HOBAIIMMU MPUBO3SIT K U3MEHEHUSIM OOIICHUS MEXITY
BpayoOM M MalMEHTOM KaK Ha JIOKAJbHOM, TaK M Ha 3aKOHOAATENbHOM ypoBHsX. Llean
HCCJIEA0BAHUA - OIPEICICHUE COBPEMEHHBIX  HAINPABICHUN  pEAM3alUH
MHHOBAallMOHHOTO MpPOEKTa UU(POBU3ALMKM  3APAaBOOXPAHEHUS M  OCHOBHBIX
NEPCIEKTUB, CIOCOOCTBYIOIIMX peaju3aluyd 3TOro Impouecca. Marepuajbl H
Meroabl. OOmieHayyHass W  YaCTHOHAy4YHas METOJOJIOTUS,  OMpeestonas
COBPEMEHHBIC TEPCIEeKTUBLI pealu3aiui UGPOBU3ANNKA 3PABOOXPAHCHUS B
Poccun. Pesyabrarbl. Peanusyemble denepanbHble MPOEKTHl OPUEHTUPOBAHBI HA
MaccoBO€ BHEApPEHUE IU(POBU3AIMK 3APABOOXPAHEHUS B ONIDKaiiieM OyIyIIeM.
ABTOpamMu 0003HAYEHBI OCHOBHBIE TOJOXKUTEIBHBIE CTOPOHBI PACCMOTPEHHOTO
BOIIPOCA:  SKOHOMHUYECKHE,  COlMalbHble,  NpodeccuoHanbHble.  OmnucaHa
3aKOHOJaTeIbHast 0a3a peanuzanuu UUdpoBOro 3apaBooxpaHeHuss B Poccum Ha
npumMepe CBepjuioBckoil obnactu. O6cy:xkaenne. ABTopaMu MPOAHAIU3UPOBAHBI U
omnucaHbl HauOoJiee NEPCHEKTUBHbIE HAIMpaBICHUS pealu3aluu HUPpPOBU3ALUN
3IpaBOOXpAHEHUs: MOJrOTOBKA CIEUUAIUCTOB, aganTaius LUQPPOBBIX MIATHOPM,
3a/IeiCTBOBaHKEe Majoro Ou3zHeca H JApyrux. BbiBoabl. (O003HAaYeHO, UTO

891


https://vk.com/away.php?to=http%3A%2F%2Fyandex.ru&utf=1

